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STATE OF REODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC. SUPERIOR COURT

STATE OF RIODE ISLAND,
OFPICZ OF THE SZECRETARY OF STATE
Appellant
C.A. No. 94-1434

vs., -

RHODE ISLAND STAT= LABOR
RELATIONS BOARD,

Joseph Virgilio, in his
capacity as President

Appellee
R2C IS IONXN
SESZEAN, J,. This matter is befors this Court on an appeal fzcm a

decision and order issued by the State Labor Relations Board
(SLR3) on February 18, 1994, wher=in the Board found the
Secratary of State, "Appellant" hersin, to have violatéd chree
(3) sections of the Rhode Island Unfair Labor Prac:ic%§ statute
G.L. 1956 (1986 Reenactment) 528-7;13. .Jurisdiction é;r this
apreal is pursuant to §42-35-1S
FACTS AND TRAVEL

During the fall of 1992, the Rhode Island Laborers' Distzict

Council (hereinafter, the "Union"), began a Collective Bargaining

"Organization Campaign”, pursuant to Titles 28 and 36 of the

Rhode Island General Laws, together with employees assigned to



the Office of the Sacretary of State. Darcy Viner, an employee

of the Secratary of State, was one such employee who actively

participatsed in the campaign. (Tr. 47, Decisio

e

and Order, 4).

In November of 1992, Barbara M. Lecnard was elected to the
Office of Secretary of State, defeating incumbent Sacrespary,
Kacthleen S. Connell (hereinafter, "Connell" At some point soon
after Leonard was sworn in, on or about January S5, 1993, certain
positions of employ associated with the Secrestary of State's
Office wers terminated, consclidated, or abolished altogether
One such position was that of Systems Analyst, held by Ms. Viner
who had occupied that position for some five years. Ms. Viner
was given notice of the abolishment of her position by Edward
Cotugneo, a member of Lacnard's so-called Transition Team and
later her Deputy Chief of Staff

On January 18, 1993, the Union £iled an Unfair Laﬁor
Practice Complaint with the SLRB, alleging, inter alia, that
Viner was an employee of the incumbent Secretary of Sé;te who was
terminated from her employment as Systems Analyst due to her
union activities and her attempts to unionize the employees of
that Office. Fcllowing'cn; filing of tkhe Unfair Labor Practices .
charges, the SLRB conducted an informal hearing. On March 4,

1993, a formal Complaint was issued, and a formal hearing was
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held on May 17, 1993. Bocth the Union and the Sacratary of Stace
presented testimeny and evidenqe and con@g;ced cress-
examinations. Mr. Donley, Mr. Cotugno and Ms. Viner were among
the witnesses present at the hearing. On February 18, 1994, the
SLRB issued its Decision and Ordgr wherein it found the*Secr;tary
of State violatad sections 3 ¢5), and (10) of R.I.G.L. §28-7-
13. “The Office of the Secretary 6f State has £ilsd the instant

appeal.

The raview of a decision of the Commissicn by this Court
controlled by R.I.G.L. §42-35-15(g) which provides for resview of a
contestad agency decision:

(g) The court shall not substituta its
judgment £for that of the agency as to the
weight of the evidence on questions cf fact.
The c¢ourt may affirm the decision of the
agency or remand the case <for £further
proceedings, or it may reverse or medily tHa
decision if substantial ©rights o©£ the
Appellant have been prejudiced because the
administcrative findings, infarances,
conclusions, or decisions are:

(1) In wviolation of constituticral or
statutory previsions; .

(2) In excess of the statutory autiority
of the acgency:; .

(3) Made upon unlawful procedure; -

(¢) AfZfectad by other erwor or law;

(9]



(5) Clearly erronecus in view of the
reliable, probative, and substantial evidence
on the whole record; or )

(6) Arbitrary - or capricious or
characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

This section precludes a reviewing court from substituting its

- ¥
judgment for that of the agency in regard to the credibility of
witnesses or the weight of evidence concerming questions of fact.

osta v, _Ragistxy qf Mgoror Vehiclag, 543 A.2d 1307, 1309 (R

1988 ; Carmedy v, R I, Copflicr of Tnrteraghk Commission, S09 A.2d4

453, 453 (R.I. 1986). Therefore, this Court's review is limitad to
cdetcermining whether substantial evidence exists to support the

cmmission's cdecision. y - ipvard - Tglarg sssi

Zox Zumap Rightg, 484 A.2d 893 (R.I. 1984). "Substantial svidence"

is cthat which a reasonable mind might accept to supgorts a

conclusion. Id. at 897. (quoting Caswell v, George Shevman Sand:
% Grayal Ca,, 120 R.I. 1981, 424 A.2d 646, 647 (1581) This 1is

true even in cases where the court, after reviewing the& cerzified

- wn -

record and evidence, might be inclined to view the evidence
differently than the agency. 3erxkerian v Dept, of Smplcyment
Sequxity, 414 A.2d 480, 482 (R.I. 1980). This Court will "raverse
factual conclusions of administrative agencies only when they are

coctally devoid of competsnt evidentiary support in the racord
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Milardo v, Coastal Resourcas Management Council, 434 A.2d 266,
(R.I. 1981). EHowever, questiocns of law are not binding upon a

e

raviewing court and may be frsely reviewed to determine what the

law is and its applicability to the facts. VA L
Conflicrg of Iarasrasts Commission, S09 A.2d at 458. On raview of

the Superior Court's judgment, the.Supreme Court determines whether
legally competent evidence exists to support the decision of

Superior Court.

ar_al, v Rhode Island Labor R[alations Boaxd, et al., December 2,

1994, No. 93-268-M.P. at 20.

Initially, the Aprvellant contends that the SLRB "misstatsas
facts as contained in the racord" by making the following findings
cf facets:

6. Viner's activities c¢n behalf of the Union
were known to Cotugno and through him by thee
Transition Tsam and Leonard.

7. Viner's activities on behalf of the Union
were widely reported in the newspapers and
Cotugno was sc informed. ' |

8. Cotugnao's statsment on or about January 7,

1993, to Donlsy that "Viner was still involved
with the Union" <clearly established his

knowledge of Viner's activities on behalf of

the Union. (Decision, 18; Appellant's

Memorandum 7, 8).



Basad on.those alleged 'misstatements in the Board's Decision, the
Appellant argues that the Board's findings are clearly erroneous,
arbitrary and capricious, a:xd are not su;}::—d:tfeg._ py, the evidence
presented at the hearing. Furthermore, the Appellam:_ argues that
the Board arbitrarily and capriciously found that the employer,
specifically through her agent Cotugno, had knowledge of Viner's
unions activities, when in fgct ch:e racord reflects the contrary.
The Appellant further contends that the Union did not sustain its
burden of proving that Viner was discharged based on anti-union

santiment, and thus, the Board's decision was arbitrary and

capriciocus, ané in error of the law

[}

= is well-settled that a Superior Court justice can resverse
the decision of an administrative agency if he or she finds that
rhers is not substantial evidence on the rscord to support the
Board's £findings arnd conclusions. Because the Rhode Island Unfair
Labor DPractice statute is virtually identical to the federal
=
analogue found in the National Labor Relations Act, our Supreme

Court has recognized "the persuasive force of federal cases ..." as

paradi £for our own case law. Rar-ingrar Schoal Commitisse v
e =1 .

SLRE, 388 F.2d 1369, 1374 (R.I. 1978). While an employer may
discharge an employee for good reasom, bad reasom, Or no reason at

all without incerference from courts, the Courtz will interverne



whera the discharge is motivated exclusively or substantially by

ny

.26 912

union animus. N L. R.B. v,  Unirad Dav—ﬂg]__j%_s__,_zng_, 317
(U.S. Ct. App. 1963). Unless the employer can demonstrace thac he
would have takan the same action in the.absence of emplovee's union
activicies, and his proposed reason for discharge is shdwn to be
mora cthan a mers pretext to disguise discrimination, the employer
fails® to meet his burden. Cumberland Tarms, Inc., v, N L. R.3., 984
F.2d 556 (1993).

In the instant case, it is abundancly clear to the Court that
contrary ©to0 the Appellant's contantions, the Board npot only
considerad Mr. Cotugno's tastimony, but also found it to te raplatse
with inconsistencies. Specifically, the Beocard staced ia its
February 18, 1994 Decision and Order,

... in order to arrive at its Decision and

Order hersin, it is essential to review in:*
substantial detail the testimony and exhibits -
presented to the Beoard at the Formal Hearing

on May 17, 1993. As is, and will be, apparent

much demerds upopn the cmadihilipy of ke
witrnesses apd +tha congigsrancy of thairs

Lastimony not anly in »alarion o the gyarall

facts hut in walatigpn Fo thei= oqwn Fagtimony.

(Decision and Order at 1, emphasis added).

Thus, it is clear that credibility of witnesses ccntributad greatly
to the Board's findings. For example, the Board thersatfter found

Mr. Cotugne's testimony to be inherently inconsistent on
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aumerous issues”, particularly with respect to whether he kanew of
Viner's union activities prior to the abolishment of her position,
and thus, the Board "decline(d] to credit his tastimony on such
issues." As to matters of credibility, this Court is not at
liberty to substitute its judgment for that of the’ agency
Berberiap v, Dept., of Smplovment Securxirv, 414 A.2d 480, 482 (R.I
19807 .

It is well-settlad in employment discrimination cases, that
where legitimacy of an employee's discharge turns on the question
of the emplover's anti-union motivation, the employee must
astablish a prima £acia case by showing that: 1 the employee was
exarcising a protectad activity; 2) the employer had knowledge of
that accivity; and 3) the employer possessed union animus.
NL. B v Tzansporzation Management Corp., 462 U.S. 393 (1983)
Zowever, as notad above, even whera an employee establishes such a
case, the employer is entitled to rehut such eyidence by

demonstrating that he or she would have taken such action,

notwithstanding the employee's activity. Cumbexland Tarmg, 984
F.2d 556, 559 (1993). 1Indeed, it is incumbent upon the employer to
show that the reason for its discharge of the employee was not a

disguise or pretext for anti-union sentiment. Id.

The crux of this case turns upon the SecTetary of Stcate's



motivation behind the abolishment of Viner's position and her
attendant discharge. The Court is satisfisd that, contrary to
Appellant's contentions, the Boﬁrd ha&l 5efqre it sufficient
evidence to conclude that Cotugno had knowledge of Viner's union
activircies at the time of her discharge, and that the Appellee put
forth sufficient facts to establish a prima facia case of unlawful
mocivacioﬁ in the termination of tﬁis employee. It is indisputable
that Ms. Viner was engaged in protacted activities by participating
in the Union. It is evident from Cotugno's testimony which was
repletas with "numerous inconsistencies and outright contradictions

" or ianfsrsnces that could be drawn thersfrom, that the Boarxd

3]

could preoperly find that the witness knew of Viper's union
activities prior to her discharce. (Order at 16). More
specifically, as the record reveals, Cotugno tasstified that he
signed Viner's termination letter but did not know who authorized

it. He also testified that the position of Systems Analyst was

b
E

eliminaced for "budgetary reasons,” yet he latar stated that the
new Sacratary hired twelve (12) new employees, but was unable to
document how these tsrminations and new rehiring proved to be more
salutary to the new admini;trationﬂs budget.

In essence, the Court finds, as did the Board, that the

Appellant failad to put forth sufficient evidence to show that its

9



decision to Cterminate Viner's position was based on legitimate

reasons rather than serving as a discuise for anti-union sentimezc.

It is also clear from the Bo%ﬁd's Order cha;‘i;(gq; only gansiﬁg:aﬁ
Cotugno's tastimony, ‘but it also £found that his numes-ous
contradictions rendered it unworthy of credibilicy. Given that the
record retflects these inconsisteQCies, this Court finds that che
Board's conclusions wera not arxbitrary and capriciocus

Substantively, the Court is also satisfied the Appellant did rnot
adequately show that the "abolishmenc" of Viner's position was mozz
than a mere pretext for union animus. Undoubtedly, the recard

demcnsctratas that the Board's factual conclusions are not devoid of

evidentiary support, as the Appellant suggescts. il % =31
Resguxges Mapagement CQoupcil, 434 A.2d 266, 272 (R.I. 1981

The Boaxd's conclusicn that Cotugno's tastimony was
inconsistent vis-a-vis his kncwledge of Viner's uniom activities is

also clearly supported by the record. For example, when Cotugno

e
Fa—

was asked whether he learned that thers existed a Union
Organization Campaign "in progress" at the time he was hired by the
new Secratary of State, he responded that " shortly befors we
took office, there were aéticles in the newspaper regarding che
unicnization of the office and that's how I originmally found ocut

abocut it.n" {T=. 9]. When asksed whether he knew of Viner's

10



involvement in the campaign, Cotugno testified thaew-"... [hel had
no kncwledge and clue of who wantad.cto bE'i&.thE Uniorxr. As £ax as
who was an organizer or who wantad to be a member; I'm not surs who
wag what." (Tz. 16-17). In short, Cotugno testifiisd that ne did
aot know of Viner's union activitiss prior to giving -her actice of

rhe abeclishment of her position as:Systems Analyst, and learmed of

isd tchat

o

ar acciviecies only after her termination. He also testi
we first became aware of her participation in the Union when she
was nominated to be a union observer, an event that alse tecok place
aftar her tarmin;:ion+ Tr. 18-20). Howewver, the rscord indicacsas
rhac several days aftar Vianer had been terminacad, Cocugno mec with
and gave cls=ar indications that he knew of Viner's
Ze specifically statad, according to
ay, who tastified befors the Board, that he knew Vipner was
till involwved in the Union", that the "union is going dCwWIL ...,
':i#d.tha: " ... he was getting his information and that he knew more

An we thought we knew...". From these statsements and the fact

ind Donley's testimeony to be mors creditworthy than Cotugno's.

11



In view of this evidence, the Courc caanot say that the Board's
conclusion is clearly erroneous, arbitrary or not supported by the
evidence, thus prejudicing SGPStanﬁial rigggg'qt the»Appel;anc. In
this case, there exists evidence, includiﬁg inferences to be drawn

from the employer's conduct towards the employee, that Viner's

' -

employer, through her agent, was potivaced by union animus at the
time the employee was dischargedb and thus, the Board's finding
that the employee was wrongfully discharged because of union
activity is supported by the rscord. Ses Natiopnal Labor Relations
Act,§3(a), (1, 3 29 U.S.C.A. §158 (a) (1, 3); ALl. Xrajewski Mfg,

Co. v N LB .8, , 413 F.2d 673 (R.I. 1969)

Accordingly, after a review of the entire record, this Court
finds that the February 18, 1994 Decision and Order of the State
Labor Relations Board is hereby affirmed

Counsel shall submit an appropriate order £for ent:zy




